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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE (S) 

SONITPUR, TEZPUR 

C.R CASE NO.424/11 

Under Section:-138 NI Act. 

 

Shri Arup Kumar Pathak……..…complainant. 

-Vs- 

Shri Dibyajyoti Kalita............accused person. 

 

Present:-O. Mize, A.J.S 

Counsel appeared:- 

For the prosecution:- B.Borthakur & S.Borthakur. 

For the defense: - F.Haque.  

Evidence recorded on:-03.05.14. 

Argument heard on: - 02.07.15. 

Judgment delivered on: - 15.07.15. 

JUDGMENT 

               The case of the prosecution in brief is that, on 15.12.11 the 

complainant Shri Arup Kumar Pathak filed a complaint petition in court stating 

that on 24.10.10 the complainant gave loan of Rs.5,40,000/- to accused 

Dibyajyoti Kalita. The accused person promised to return the aforesaid amount 

within one year and on 27.10.11 the accused person issued a cheque bearing 

no.034385 for an amount of Rs. Rs.5,40,000/- in favour of the complainant. On 

04.11.11 the complainant presented the aforesaid cheque to the Assam Gramin 

Vikash Bank, Tezpur. But, the complainant could not withdraw the aforesaid 
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amount due to insufficient fund. On 16.11.11 the complainant issued notice to 

the accused person through registered post and demanded to pay the amount 

within 15days from the date of receiving the notice. But, the accused person did 

not pay any amount after receiving the notice. 

               On receipt of the complaint petition, a complaint case was registered 

and this case was transferred to this court for disposal. After perusal of the 

statement of the complainant field in affidavit and materials on record, 

cognizance was taken and process was issued. The accused person appeared in 

the court and the particulars of offence u/s 138 N.I Act was explained to the 

accused person. The accused person pleaded not guilty and claimed to be tried. 

               In the course of trial prosecution’s side has adduced the evidence of 

two witnesses including the evidence of complainant and closed its evidence. The 

accused person was examined u/s 313 Cr.P.C in which he pleaded his innocence. 

The defense’s side did not adduce evidence.                

               I have heard the argument of ld.counsel for the complainant and also 

ld.counsel for the accused person.     

POINT FOR DETERMINATION 

1.              Whether the accused person has committed offence punishable u/s 

138 of NI Act 1881? 

DICISION WITH REASONS 

               I have perused the entire evidence on record. Pw1- Shri Arup Kumar 

Pathak has deposed that on 24.10.10 he gave loan of Rs.5,40,000/- to accused 

Dibyajyoti Kalita. The accused person promised to return the aforesaid amount 

within one year and the accused person had executed a hand note in the 

presence of Pw2 & Reetoo Kalita (wife of the accused person). They also put 

their signature in the hand note as witness. The accused person also gave a 

money receipt to him. On 27.10.11 the accused person issued a cheque bearing 

no.034385 for an amount of Rs. Rs.5,40,000/- in his favour. On 04.11.11 he 

presented the aforesaid cheque to the Assam Gramin Vikash Bank, Tezpur. But, 

he could not withdraw the aforesaid amount due to insufficient fund. On 
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16.11.11 he issued notice to the accused person through registered post and 

demanded to pay the amount within 15days from the date of receiving the 

notice. But, the accused person did not pay any amount of money to him after 

receiving the notice. 

To support his case Pw1 has exhibited the original hand note dated 

24.10.10 as ext.1, signature of the accused person as ext.1(1), signature of 

witness Smti. Reetoo Kalita as ext.1(2) and signature of Pw2 as ext.1(3). 

Exhibited the money receipt as ext.2, signature of accused person as ext.2(1) & 

2(2). Exhibited the cheque bearing no.034385 dated 27.10.11 as ext.3, signature 

of accused person as ext.3(1). Exhibited the letter issued by branch manager SBI 

as ext.4. Exhibited the return memo issued by Assam Gramin Vikash Bank as 

ext.5. Exhibited the notice issued by advocate Babul Borthakur as ext.6 and 

signature of Babul Borthakur as ext.6(1) & 6(2). Exhibited the postal receipt as 

ext.7 and exhibited the postal envelop as ext.8. 

The evidence of Pw2- Shri Sarat Ch. Kalita supports the evidence of 

Pw1. Pw2 saw when Pw1 gave Rs.5,40,000/- to the accused person. The 

evidence of Pws remained unshaken during the cross-examination and there is 

no reason for disbelieving the Pws. 

On the other hand, the accused person did not adduce evidence and 

it appears from the cross-examination of Pws that the defense’s side is merely 

denying that Pw1 did not give any money to the accused person. The defense’s 

side has not a raise any objection to the exhibited cheque and the signature of 

accused person in the cheque or the money receipt and the signature of accused 

person in the money receipt. The defense’s side only gave a suggestion to Pw2 

that ext.1 (hand note) was a blank paper and did not raised objection to any 

other exhibited documents. 

Hence, in the view of above evidence, discussion & findings it 

appears that complainant has able to prove his case. In the result accused 

Dibyajyoti Kalita is found guilty u/s 138 of negotiable instrument Act and 

convicted u/s 138 of negotiable instrument Act. It appears that complainant 

should get back his money. So, this is not a fit case to extend the benefit of the 
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provisions of the Probation of offenders Act to the accused person. Heard the 

accused person on the point of quantum of sentence. Accused person has prayed 

for leniency. 

                 After considering all aspect accused Dibyajyoti Kalita is sentenced to 

pay fine of Rs.5,50,000/-(Rupees five lakh fifty thousand only) u/s 138 of 

negotiable instrument Act. The fine amount if realized is to be paid to the 

complainant Shri Arup Kumar Pathak as compensation. Furnish free copy of this 

judgment to the accused person. Accordingly the case is disposed of. 

Given under the hand and seal of this court. 

 

                                                                Sub-divisional Judicial Magistrate(S) 

                                                                                Sonitpur, Tezpur  
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APPENDIX 

Prosecution has examined the following witnesses:- 

Pw1- Shri Arup Kumar Pathak. 

Pw2- Shri Sarat Ch. Kalita. 

 

Prosecution’s side has exhibited the following document:- 

Ext.1- original hand note dated 24.10.10. 

Ext.1(1)- signature of the accused person. 

Ext.1(2)- Signature of witness Smti. Reetoo Kalita. 

Ext.1(3)- Signature of witness Sarat Ch. Kalita. 

Ext.2- Money receipt. 

Ext.2(1) & 2(2)- signature of accused person. 

Ext.3- cheque bearing no.034385 dated 27.10.11. 

Ext.3(1)- signature of accused person. 

Ext.4- letter issued by branch manager SBI. 

Ext.5- return memo issued by Assam Gramin Vikash Bank. 

Ext.6- notice issued by advocate Babul Borthakur. 

Ext.6(1) & 6(2)- signature of Babul Borthakur. 

Ext.7- postal receipt. 

Ext.8- postal envelop.  

         Defence side has not examined any witness. 

 


